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SUMMARY SHEET
This summary sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as
required by the Maine Rules of Court or by law. This form is required for the use of the Clerk of Court for the purpose of initiating or
updating the civil docket. (SEE INSTRUCTIONS ON REVERSE)_________________________________________________________________

I. County of Filing or District Court Jurisdiction: Kennebec
II. CAUSE OF ACTION (Cite the primary civil statutes under which you are filing, if any.) Pro se plaintiffs: If unsure, leave blank.
5 M.R.S. § 2 1 0

in.

NATURE OF FILING
□ Initial Complaint
□ Third-Party Complaint
□ Cross-Claim or Counterclaim

02^ A«ssu ran ce
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□ If Reinstated or Reopened case, give original Docket Number.
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IV.

□
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□
□
□
□
□

□
□
□
□
□
□
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TITLE TO REAL ESTATE IS INVOLVED

Personal Injury Tort
Property Negligence
Auto Negligence
Medical Malpractice
Product Liability
Assault/Battery
Domestic Torts
Other Negligence
Other Personal Injury Tort
Non-Personal Injury Tort
Libel/Defamation
Auto Negligence
Other Negligence
Other Non-PersonalInjury Tort

□
□
□
□
□

□
□
□

GENERAL CIVIL (CV1
Contract
Contract
Declaratory/Equitable Relief
General Injunctive Relief
Declaratory Judgment
Other Equitable Relief
Constitutional/Civil Rights
Constitutional/Civil Rights
Statutory Actions
Unfair Trade Practices
Freedom of Access
Other Statutory Actions
Miscellaneous Civil
Drug Forfeitures

CHILD PROTECTIVE CUSTODY (PCI
□

□
□
□
□
O

Governmental Body (80B)
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□
□
□
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□
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V U I U X XXXXX.XLlXXX.OIX xvx^xx.xxy Libels
Land Use Enforcement (80K)
Administrative Warrant
HTV Testing
Arbitration Awards
Appointment of Receiver
Shareholders' Derivative Actions
Foreign Deposition
Pre-action Discovery
Common Law Habeas Corpus
Prisoner Transfers
Foreign Judgments
Minor Settlements
Other Civil

SPECIAL-ACTIONS (SA)
Money Judgment
□
Money Judgment Request Disclosure

Non-DHS Protective Custody

Title Actions
Quiet Title
Eminent Domain
Easements
Boundaries

Pro se plaintiffs: If unsure, leave blank.

□
□
□

REAL ESTATE IREl
Foreclosure
Foreclosure (ADR exempt)
Foreclosure (Diversion eligible)
Foreclosure - Other

□
□
□
□

Misc. Real Estate
Equitable Remedies
Mechanics Lien
Partition
Adverse Possession

□
□
□
□

Nuisance
Abandoned Roads
Trespass
Other Real Estate

APPEALS (API (To be filed in Superior Court) (ADR exempt)
□
Administrative Agency (80C)
□
Other Appeals

VI. MJR.Civ.P. 16B Alternative Dispute Resolution (ADR):

EZ1 I certify that pursuant to M.R.Civ.P. 16B(b), this case is exempt from a required ADR process because:
□

It falls within an exemption listed above (i.e., an appeal or an action for non-payment of a note in a secured transaction).

□
□
□

The plaintiff or defendant is incarcerated in a local, state or federal facility.
The parties have participated in a statutory prelitigation screening process w ith___________________________________
The parties have participated in a formal .ADR process with ___________________________________ (name of neutral)
o n _________________________________(date).
This is a Personal Injury action in which the plaintiff’s likely damages will not exceed $30,000, and the plaintiff requests an
exemption from ADR.

□

T h is c a s e h a s been s e t t l e d .

YU. (a)EZI PLAINTIFFS (Name & Address including county)
or □ Third-Party, □ Counterclaim or Cross-Claim Plaintiffs
□ The plaintiff is a prisoner in a local, state or federal facility.

State of Maine
Office of the Attorney General
6 State House Station
Augusta, M aine 04333-0006

(b) Attorneys (Name, Bar number, Firm name, Address, Telephone Number) If all counsel listed do NOT represent all plaintiffs,
(If pro se plaintiff, leave blank)
specify who the listed attorney(s) represent.

Brendan F. X. O'Neil, M E Bar No. 9900
Assistant Attorney General
Office of the Attorney General
6 State House Station
Augusta, M aine 04333-0006
(207) 626-8842
VIII. (a) EZI DEFENDANTS (Name & Address including county)
and/or □ Third-Party, □ Counterclaim or □ Cross-Claim Defendants
□ The defendant is a prisoner in a local, state or federal facility.

Verizon W ireless
One Verizon W ay
V C 54N 068
Basking Ridge, NJ 07920

If all counsel listed do NOT represent all
defendants, specify who the listed attorney(s)

(b) Attorneys (Name, Bar number, Firm name, Address, Telephone Number)
(If known)

Michelle L. Rogers
BuckleySandler lip
1250 24th Street NW , Suite 700
Washington, DC 20037
IX.

Robert L. Ernst
Verizon Wireless
One Verizon W ay, V C 54N 068
Basking Ridge, NJ 07920

RELATED CASE(S) IF ANY___________________________________________
Assigned Judge/Justice___________________________ Docket Number

D ate:

M av 12, 2015_______________

Brendan F. X. O'Neil, Assistant Attorney General

Name of Lead Attorney of Record or Pro se Party
Michelle Rogers, Esq.
Robert Ernst, Verizon Wireless

c:
CV-001, Rev. 08/09

b'
Signature of Attorney or Pro se Party

IN THE MATTER OF: CELLCO PARTNERSHIP d/b/a VERIZON WIRELESS

ASSURANCE OF DISCONTINUANCE

The Maine Attorney General Janet T. Mills ("the Attorney General") and Cellco
Partnership d/b/a Verizon Wireless ("Carrier" or "Verizon") hereby agree to this Assurance
of Discontinuance ("Assurance") pursuant to 5 M.R.S. § 210.
I.

BACKGROUND

1.

The Attorneys General are responsible for enforcing their respective unfair and
deceptive acts and practices laws and other consumer protection laws in their
respective states and commonwealths.

2.

Carrier is a partnership organized under the laws of the State of Delaware with its
principal place of business at One Verizon Way, Basking Ridge, New Jersey, 07920.
Carrier is a leading provider of mobile telephone services.

3.

The Attorneys General allege that the practice of placing charges on Consumers'
mobile telephone bills that have not been authorized by Consumers, known as
"cramming," is a major national problem.

4.

The Attorneys General allege that Consumers who have been "crammed” often
complain about charges, typically $9.99 per month, for "premium” text message
subscription services such as horoscopes, trivia, and sports scores that they have
never heard of or requested.

5.

The Attorneys General allege that cramming occurs when Carrier places charges on
Consumers' mobile telephone bills for Third-Party Products without Consumers’
knowledge and/or authorization.

6.

The Attorneys General allege that many Consumers are unaware that their mobile
telephones can be used to make payments for Third-Party Products, and that
Consumers often pay Unauthorized Third-Party Charges without the knowledge
that the charges have been placed on their mobile telephone bills.

7.

Although Carrier denies any liability based upon the allegations above, in order to
resolve this dispute, Carrier has agreed to the terms of this Assurance.
II.

8.

DEFINITIONS

The following definitions shall apply for purposes of this Assurance:
a.

"Account Holder” means any individual or entity who is or was responsible
for paying all charges associated with all lines on that individual’s or entity’s
mobile phone account with Carrier.

b.

"Attorneys General”1 means the Attorneys General, or their designees, of the
Participating States.

c.

"Bill" means a Consumer's mobile telephone bill or prepaid mobile account,
as applicable.

d.

"Block” means a restriction placed on a Consumer's account that prevents
one or more lines from being used to purchase Third-Party Products and
from being billed for Third-Party Charges on the Consumer's Bill.

e.

A statement is "Clear and Conspicuous” if it is disclosed in such size, color,
contrast, location, duration, and/or audibility that it is readily noticeable,
readable, understandable, and/or capable of being heard. A statement may
not contradict or be inconsistent with any other information with which it is
presented. If a statement materially modifies, explains, or clarifies other
information with which it is presented, then the statement must be
presented in proximity to the information it modifies, explains, or clarifies, in
a manner that is readily noticeable, readable, and understandable, and not
obscured in any manner. In addition:
i.

an audio disclosure must be delivered in a volume and cadence
sufficient for a Consumer to hear and comprehend it;

ii.

a television or internet disclosure must be of a type size, location, and
shade, and remain on the screen for a duration sufficient for a
Consumer to read and comprehend it based on the medium being
used;

iii.

a disclosure in a print advertisement or promotional material,
including, but without limitation, a point of sale display or brochure
materials directed to a Consumer, must appear in a type size, contrast,
and location sufficient for a Consumer to read and comprehend it; and

1 “Attorney General” means and “Attorneys General” shall include, as it relates to Georgia, the Administrator of the
Fair Business Practices Act of 1975 (“FBPA”), appointed pursuant to O.C.G.A. 10-1-395, who is statutorily
authorized to enforce FBPA. With respect to Utah, the term “Attorney General” means counsel to the Utah
Division of Consumer Protection, the state agency that is statutorily authorized with administering and enforcing
the statutes listed in Utah Code Ann. § 13-2-6, including the Utah Consumer Sales Practices Act, Utah Code Ann.
§ 13-11-1, et seq. Hawaii is represented by its Office o f Consumer Protection, an agency that is not part of the
state Attorney General’s Office, but which is statutorily authorized to undertake consumer protection functions,
including legal representation of the State of Hawaii. With regard to New Jersey, the Attorney General, pursuant
to N.J.S.A 52:17A-4, is charged with the responsibility of enforcing the Consumer Fraud Act N.J.S.A. 56:8-1 et
seq. (“CFA”). The Director of the New Jersey Division of Consumer Affairs, pursuant to N.J.S.A. 52:17B-124, is
charged with the responsibility of administering the CFA. References to “Attorneys General,” “parties,” or
“States.,” with respect to New Jersey, include the Director of the New Jersey Division o f Consumer affairs.
Connecticut is represented by the Connecticut Attorney General, acting as the authorized representative of the
Connecticut Commissioner of Consumer Protection.
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iv.

a text message disclosure must be of a type size and format, to the
extent controlled by the sender, so that a Consumer can notice and
read it on their mobile devices, and hyperlinks included as part of the
text message should be clearly labeled or described.

f.

"Commercial PSMS” means the use of PSMS to bill for Third-Party Products.

g.

"Consumer” means a current or former subscriber or purchaser of ThirdParty Products for which Third-Party Charges are or were placed on the
Consumer’s Bill, whether that person is the individual responsible for paying
the Bill or has a device that is billed to a shared account, and is a resident of
one of the Participating States. "Consumer" does not include any business
entity or any state, federal, local, or other governmental entity, if [1) the
business entity or government entity, and not the employees or individuals
working for or with that business entity or government entity, is solely liable
to Carrier for payment of all charges billed on that account, and (2] the ability
to process Third-Party Charges through that account is not available unless
the business entity or government entity affirmatively requests that certain
or all mobile devices be provided the ability to authorize placement of such
Third-Party Charges.

h.

"Effective Date” means the date that the Stipulated Final Judgment and Order
in the case captioned Consumer Financial Protection Bureau v. Cellco
Partnership d/b/a Verizon Wireless ("CFPB Stipulated Order”) is entered by
the District Court for the District of New Jersey. Provided, however, this
agreement is binding upon execution.

i.

"Express Informed Consent" means an affirmative act or statement giving
unambiguous assent to be charged for the purchase of a Third-Party Product
that is made by a Consumer after being provided a Clear and Conspicuous
disclosure of material facts.

J.

"Participating States” means the following states and commonwealths:
Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut,
Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas,
Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota,
Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New
Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South
Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West
Virginia, Wisconsin, and Wyoming, as well as the District of Columbia.

k.

"Premium Short Messaging Service," or "PSMS,” means a service that
distributes paid content to a Consumer using the Short Message Service
("SMS") and Multimedia Messaging Service ("MMS”) communication
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protocols via messages that are routed using a Short Code, resulting in a
Third-Party Charge.
l.

"Short Code” means a common code leased from the CTIA Common Short
Code Administration that is composed of a set of numbers, usually 4 to 6
digits, to and from which text messages can be sent and received using a
mobile telephone.

m.

"Third Party” means an entity or entities, other than Carrier, that provides a
Third-Party Product to Consumers for which billing is made through
Carrier's Bills.

n.

"Third-Party Charge" means a charge for the purchase of a Third-Party
Product placed on a Consumer's Bill.

o.

“Third-Party Product” means content or services offered or sold by a Third
Party that can be used on a mobile device, for which charges are placed on
the Consumer’s Bill or deducted from a prepaid account by Verizon. "ThirdParty Product" excludes contributions to charities, candidates for public
office, political action committees, campaign committees, campaigns
involving a ballot measure, or other similar contributions. "Third-Party
Product" also excludes white label products and co-branded or co-marketed
products where goods and services are offered or sold jointly and
cooperatively by Verizon and a Third Party, where the charge for such goods
or services is placed on the Consumer's Bill; and where Verizon is
responsible for accepting complaints, processing refunds, and other
communications with the Consumer regarding the charge. "Third-Party
Product" also excludes equipment protection services, including mobile
device insurance and extended warranty offerings.

p.

"Unauthorized Third-Party Charge” means a Third-Party Charge placed on a
Consumer's Bill without the Consumer's Express Informed Consent.
III. APPLICATION

9.

The provisions of this Assurance shall apply to Carrier and its officers, employees,
agents, successors, assignees, merged or acquired entities, wholly-owned
subsidiaries, and all other persons or entities acting in concert or participation with
any of them, who receive actual notice of this Assurance, regarding Carrier's
placement of Third-Party Charges in the Participating States.
IV. ASSURANCE TERMS

10.

Commercial PSMS: Carrier shall not make available to Consumers the option to
purchase Third-Party Products through Commercial PSMS and shall not bill charges
for Commercial PSMS.
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11.

Authorization of Third-Party Charges: Carrier shall obtain Express Informed
Consent before a Consumer is billed for any Third-Party Charge. The Consumer's
Express Informed Consent may be provided to Carrier or to another person or entity
obligated to Carrier to obtain such consent. Carrier or such other person or entity
shall retain sufficient information to allow such consent to be verified. If Express
Informed Consent is not directly collected by Carrier, Carrier shall implement
reasonable policies and practices2 to confirm Express Informed Consent shall be
appropriately collected and documented by the person or entity obligated to do so,
and shall monitor and enforce those policies and practices to confirm Express
Informed Consent is appropriately collected and documented, and where Express
Informed Consent has not been appropriately collected and documented, shall
require remedial action (which may include, for example, suspension, proactive
credits, or retraining) or cease placing such charges on Consumers' Bills.

12.

Purchase Confirmation for Third-Party Charges: Beginning no later than July 1,
2015, Carrier shall implement a system whereby the Consumer (and, for multiline
accounts, the Account Holder, if designated) will be sent a purchase confirmation,
separate from the Bill, of every Third-Party Charge, including recurring charges, that
will appear on his or her Bill. Such purchase confirmation shall be sent within a
reasonable time following the purchase of a Third-Party Product or the recurrence
of a Third-Party Charge, and shall identify Blocking options that Carrier makes
available to Consumers and/or provide access to such information. For multiline
accounts, Carrier may provide the Account Holder the option to elect not to receive
such purchase confirmations for purchases made on other lines.

13.

Information on Blocking: Beginning no later than July 1, 2015, Carrier shall provide
a Clear and Conspicuous disclosure about Third-Party Charges and Blocking options
in informational material provided to Consumers at or near the time of subscribing
to or activating service, to the extent Third-Party Charges are offered and available
with the service, and which is provided in a context separate from the actual
subscriber agreement document. Such disclosure shall include or provide access to
a description of Third-Party Charges, how Third-Party Charges appear on Bills, and
options available to Consumers to Block Third-Party Charges. Consumers shall not
incur any data or text charges for receiving or accessing the information discussed
in this Paragraph.

14.

Billing Information and Format: No later than September 1, 2015:
a.

All Third-Party Charges shall be presented in a dedicated section of the
Consumer's Bill (or in a dedicated section for each mobile line on the account,
if the Bill sets forth charges by each line) and shall be set forth in such a

2 For purposes of this Paragraph, for charges incurred through operating system storefronts, such reasonable
policies and practices may, for example, consist o f Carrier or its agents making a statistically valid random sample
o f purchases to demonstrate whether the storefront is collecting Express Informed Consent consistent with this
Assurance. Such policies and practices shall be fully implemented by Verizon no later than July 1,2015.
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manner as to distinguish the Third-Party Charges contained therein from
Carrier's service, usage and other charges. This section of the Consumer’s
Bill shall contain a heading that Clearly and Conspicuously identifies that the
charges are for Third-Party Products; and
b.

15.

The Third-Party Charge billing section required by this Paragraph 14 shall
include a Clear and Conspicuous disclosure of a Consumer’s ability to Block
Third-Party Charges, including contact and/or access information that
Consumers may use to initiate such Blocking. If Carrier includes a ThirdParty Charge billing section for each mobile line on the account, the Carrier
shall have the option to include the disclosure of a Consumer's ability to
Block Third-Party Charges in only the first Third-Party Charge billing section
that appears on the Bill, rather than in all Third-Party Charge billing sections.

Consumer Contacts: When a Consumer contacts Carrier with regard to a ThirdParty Charge incurred after the Effective Date, or a Block, Carrier shall:
a.

provide the Consumer with access to a customer service representative who
has access to the Consumer's account information for at least the prior
twelve (12) months;

b.

beginning no later than September 15, 2015, for any Consumer who claims
he or she did not authorize a Third-Party Charge incurred after the Effective
Date:
i.

For disputed Third-Party Charges (either a single charge or recurring
charge) initially incurred within the prior twelve (12) months, either
(1) provide the Consumer a full refund or credit of any and all
disputed Third-Party Charges not previously credited or refunded to
the Consumer, or (2) deny a refund if Carrier has information
demonstrating that the Consumer provided Express Informed
Consent to the Third-Party Charge, offers to provide such information
to the Consumer, and, upon request, provides such information to the
Consumer.

ii.

For disputed Third-Party Charges (either a single charge or a
recurring charge) initially incurred more than twelve (12) months
prior to when the Consumer contacted Carrier, within 10 business
days from receipt of the claim, either (1) provide the Consumer a full
refund or credit of any and all disputed Third-Party Charges not
previously credited or refunded to the Consumer, or (2) deny a refund
if Carrier has information demonstrating that the Consumer provided
Express Informed Consent to the Third-Party Charge, offers to provide
such information to the Consumer, and, upon request, provides such
information to the Consumer. This subparagraph (b)(ii) shall expire
four (4) years from the Effective Date.
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c.

if the Consumer claims that he or she did not authorize a Third-Party Charge,
and the Consumer is a current customer of Carrier, offer the Consumer the
opportunity to Block future Third-Party Charges;

d.

not require the Consumer to first contact the Third Party in order to receive a
refund/credit of any claimed Unauthorized Third-Party Charge, although this
subparagraph does not prohibit asking the Consumer if he or she has
contacted the Third Party and/or if the Consumer has already received a
credit or refund from the Third Party for some or all of the claimed
Unauthorized Third-Party Charge.

16.

Training: For six [6) years after the Effective Date, Carrier shall conduct a training
program with its customer service representatives, at least annually, to administer
the requirements of this Assurance. To the extent that Carrier no longer permits
Third-Party Charges on Consumers' Bills, Carrier shall conduct one training
program within three [3) months of such cessation and shall have no further
obligation to conduct training programs under this Paragraph so long as Carrier
does not permit Third-Party Charges on Consumers’ Bills.

17.

Cooperation with Attorney General: Carrier shall designate a contact to whom the
Attorney General may provide information regarding any concerns about
Unauthorized Third-Party Charges, and from whom the Attorney General may
request information and assistance in investigations. The information and
assistance shall include information regarding the identity of Third Parties placing
charges on Bills, revenue from such Third-Party Charges, refunds provided relating
to such Third-Party Charges, any audits conducted of such Third Parties [to the
extent not protected by attorney-client privilege or attorney work product
privilege), and any applications or other information provided by Third Parties, to
the extent that Carrier has access to such information. Consistent with Carrier’s
legal obligations to safeguard the confidential or proprietary information of
Consumers and Third Parties, Carrier shall provide such information within a
reasonable period and shall cooperate in good faith with such requests, including
investigating any reports of Unauthorized Third-Party Charges the Carrier receives
from the Attorney General.

18.

Information Maintained bv Carrier: Carrier shall implement systems that allow it to
maintain and report the refund/credit information created pursuant to Paragraph
15. Carrier shall maintain such records for at least five [5) years from the date of
their creation. Carrier’s obligation to maintain records for five [5] years from the
date of their creation shall continue after Carrier's obligation to provide the
Quarterly Reports described in Paragraph 19 expires.

19.

Information Sharing with Attorneys General:
a.

From September 15, 2015, Carrier shall, for five [5) years, provide a report to
the Office of the Vermont Attorney General every three [3) months
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["Quarterly Reports") documenting its compliance with the requirements of
Paragraph 15. Without limiting Carrier’s obligations under Paragraph 15, the
quarterly reports shall include the following:

b.

i.

the total number of Consumer claims for Unauthorized Third-Party
Charges for which Carrier has demonstrated that the purchaser
provided Express Informed Consent or for which Carrier has
demonstrated that the claim was untimely under subparagraph 15(b);

ii.

all refunds/credits provided, in dollars, due to Carrier's inability to
provide proof of Express Informed Consent in response to such a
claim by Consumers;

iii.

all other refunds/credits provided in response to Consumer claims for
Unauthorized Third-Party Charges, in dollars;

iv.

for the claims and refunds/credits identified under subparagraphs
19(a)(i), (ii), and (iii), above, the Third-Party Product, the Third Party,
and the entity responsible for ensuring Express Informed Consent is
obtained from the Consumer, if different than Carrier; and

v.

a description of any remedial action taken by Carrier against Third
Parties for Unauthorized Third-Party Charges, including, but not
limited to, any actions taken to limit or terminate a Third Party's
ability to place Third-Party Charges on a Consumer's Bill. The
description of any remedial action provided under this subparagraph
shall include: (a) the name and contact information of such Third
Party, (b) a description of the Third-Party Product in connection with
which the remedial action that was taken, (c) an indication of whether
the Third-Party Product was suspended or terminated (and if the
Third-Party Product was suspended, Carrier shall include the date or
conditions for reinstatement), and (d) the reason for the remedial
action.

Information in Quarterly Reports shall be presented on a national basis and
provided electronically in a format to be agreed to by the parties. Quarterly
Reports shall be provided within thirty (30) days of the end of each calendar
quarter.
V.

20.

MONETARY PAYMENT

Carrier shall pay Sixteen Million Dollars ($16,000,000.00) to the Participating States.
For purposes of this Assurance, Carrier shall pay $179,865.99 to the State of Maine.
Payment shall be made no later than thirty (30) days after the Effective Date. Said
payment shall be used by the Maine Attorney General for purposes that may include,
but are not limited to, attorneys' fees, and other costs of investigation and litigation,
or be placed in, or applied to, any consumer protection law enforcement fund,
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including future consumer protection or privacy enforcement, consumer education,
litigation or local consumer aid fund or revolving fund, used to defray the costs of
the inquiry leading hereto, or for other uses permitted by state law, at the sole
discretion of the Maine Attorney General.
21.

Within one hundred and twenty (120) days of the conclusion of the Redress Period
described by the Consumer Redress Plan referred to in Section III of the CFPB
Stipulated Order resolving the concurrent CFPB investigation of Verizon regarding
Unauthorized Third-Party Charges, Carrier shall provide the Attorneys General with
a list containing the following information for each of the Participating States: (a)
the number of claims submitted to the Consumer redress program by Consumers
residing in the Participating State; (b) the number of claims submitted to the
Consumer redress program by Consumers residing in the Participating State for
which Carrier made redress; and (c) the total amount of redress given to Consumers
residing in the Participating State pursuant to the Consumer redress program.

22.

The Participating States and Carrier recognize that, in addition to the payment
provided under Paragraph 20, Carrier has agreed to pay Four Million Dollars
($4,000,000.00) to the Federal Communications Commission ("FCC") to resolve the
concurrent FCC investigation of Verizon regarding Unauthorized Third-Party
Charges.

23.

The Participating States and Carrier recognize that Carrier has agreed to the
Consumer Redress Plan referred to in Section III of the CFPB Stipulated Order,
which sets forth a process for providing Consumers with redress of up to Seventy
Million Dollars ($70,000,000.00). This Assurance does not alter, amend, replace, or
expand the Consumer redress program set forth in Section III of the CFPB Stipulated
Order. To the extent residual monies remain after the cessation of the Redress
Period, the Participating States will collaborate with the FCC and CFPB in
determining how to dispose of the funds, including whether additional restitution is
practicable. To the extent the CFPB transfers any residual amounts to the
Participating States following the cessation of the Redress Period, the Participating
States shall use such money in the manner and for the purposes identified in
Paragraph 20 above.

24.

As more fully set forth in the CFPB Stipulated Order, Carrier shall make payments,
credits, and debt forgiveness to the Participating States, CFPB, FCC, and Consumers
in an aggregate amount of no more than Ninety Million Dollars ($90,000,000.00).
VI. RELEASE

25.

Effective upon full payment of the amount due under Paragraph 20, the Attorney
General releases and discharges Carrier and its officers, employees, agents,
successors, assignees, affiliates, merged or acquired entities, parent or controlling
entities, and subsidiaries from any and all claims, suits, demands, damages,
restitution, penalties, fines, actions, and other causes of action that the Attorney
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General could have brought under 5 M.R.S. §§ 207 and 209, both known and
unknown, arising directly or indirectly out of or related to billing, charging,
disclosures, policies, practices, actions, or omissions related to PSMS or
Unauthorized Third-Party Charges that were incurred prior to the Effective Date. In
the case of affiliates, acquired entities, or subsidiaries, this release only covers
conduct occurring during the time such entities are or were affiliates or subsidiaries
of Carrier. Nothing contained in this Paragraph shall be construed to limit the
ability of the Attorney General to enforce the obligations that Carrier and its officers,
agents, servants and employees acting on its behalf, have under this Assurance.
26.

Nothing in this Assurance shall be construed to create, waive, or limit any private
right of action.

27.

Notwithstanding any term of this Assurance, any and all of the following forms of
liability are specifically reserved and excluded from the release in Paragraph 25 as
to any entity or person, including Carrier:
a.

any criminal liability that any person or entity, including Carrier, has or may
have to the State of Maine;

b.

any civil or administrative liability that any person or entity, including
Carrier, has or may have to the State of Maine under any statute, regulation
or rule not expressly covered by the release in Paragraph 25 above, including
but not limited to, any and all of the following claims:
i.

state or federal antitrust violations;

ii.

state or federal securities violations; and

iii.

state or federal tax claims.
VII. GENERAL PROVISIONS

28.

The parties understand and agree that this is a compromise settlement of disputed
issues and that the consideration for this Assurance shall not be deemed or
construed as: (a] an admission of the truth or falsity of any claims or allegations
heretofore made or any potential claims; [b) an admission by Carrier that it has
violated or breached any law, statute, regulation, term, provision, covenant or
obligation of any agreement; or [c) an acknowledgement or admission by any of the
parties of any duty, obligation, fault, or liability whatsoever to any other party or to
any Third Party. This Assurance does not constitute a finding of law or fact, or any
evidence supporting any such finding, by any court or agency that Carrier has
engaged in any act or practice declared unlawful by any laws, rules, or regulations of
any state. Carrier denies any liability or violation of law and enters into this
Assurance without any admission of liability. It is the intent of the parties that this
Assurance shall not be used as evidence or precedent in any action or proceeding,
except an action to enforce this Assurance.
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29.

Unless otherwise specifically provided, all actions required pursuant to this
Assurance shall commence as of the Effective Date. In the event that Carrier
acquires any new entity, Carrier shall take immediate steps to cease billing charges
for all Commercial PSMS through such newly acquired entity. With respect to any
such entities, Carrier shall provide Consumers with access to a customer service
representative who shall have access to Consumers' account information related to
Third-Party Charges for at least the prior twelve (12) months. If such information is
not available, Carrier shall have twelve (12) months to come into compliance with
Paragraph 15(a) with respect to such entities and, while coming into compliance,
shall respond to Consumers’ inquiries within ten (10) days using any available
information. As to all other requirements contained in this Assurance, Carrier shall
have a reasonable period of time, which in no event shall exceed twelve (12)
months, in which to bring said entity into compliance with this Assurance and
during that period, Carrier shall take reasonable steps to obtain Express Informed
Consent before a Consumer is billed for any Third-Party Charge.

30.

Nothing in this Assurance limits Carrier’s right, at its sole discretion, to provide
refunds or credits to Consumers in addition to what is required in this Assurance.

31.

Nothing in any provision of this Assurance shall be read or construed to require
Carrier (a) to share customer proprietary network information ("CPNI") with any
person not legally entitled to receive CPNI; (b) to share customer information in
such way that it would violate any applicable law or privacy policy; or (c) to grant
more than one full refund for any single Unauthorized Third-Party Charge. Carrier
shall not amend its privacy policy to excuse its compliance with the reporting,
tracking, or other provisions of this Assurance related to the sharing of customer
information unless required by law.

32.

Carrier understands that the Attorney General may file and seek court approval of
this Assurance. Should such an approval be obtained, the court shall retain
jurisdiction over this Assurance for the purpose of enabling the parties to apply to
the court at any time for orders and directions as may be necessary or appropriate
to enforce compliance with or to punish violations of this Assurance. Neither party
will object on the basis of jurisdiction to enforcement of this Assurance under this
Paragraph.

33.

As consideration for the relief agreed to herein, if the Attorney General of a
Participating State determines that Carrier has failed to comply with any of the
terms of this Assurance, and if in the Attorney General’s sole discretion the failure to
comply does not threaten the health or safety of the citizens of the Participating
State and/or does not create an emergency requiring immediate action, the
Attorney General will notify Carrier in writing of such failure to comply and Carrier
shall then have ten (10) business days from receipt of such written notice to provide
a good faith written response to the Attorney General’s determination. The
response shall include an affidavit containing, at a minimum, either: (a) a statement
explaining why Carrier believes it is in full compliance with the Assurance; or (b) a
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detailed explanation of how the alleged violation^} occurred; and (i} a statement
that the alleged breach has been addressed and how; or (ii} a statement that the
alleged breach cannot be reasonably addressed within ten (10} business days from
receipt of the notice, but (1} Carrier has begun to take corrective action to address
the alleged breach; (2} Carrier is pursuing such corrective action with reasonable
and due diligence; and (3} Carrier has provided the Attorney General with a detailed
and reasonable timetable for addressing the alleged breach.
34.

Nothing herein shall prevent the Attorney General from agreeing in writing to
provide Carrier with additional time beyond the ten (10} business day period to
respond to the notice provided under Paragraph 33.

35.

Nothing herein shall be construed to exonerate any contempt or failure to comply
with any provision of this Assurance after the date of its entry, to compromise the
authority of the Attorney General to initiate a proceeding for any contempt or other
sanctions for failure to comply, or to compromise the authority of a court to punish
as contempt any violation of this Assurance. Further, nothing in this Paragraph shall
be construed to limit the authority of the Attorney General to protect the interests of
the Participating State or the people of the Participating State.

36.

The Participating States represent that they will seek enforcement of the provisions
of this Assurance with due regard to fairness.

37.

Carrier shall designate one or more employees to act as the primary contact for the
Attorney General for purposes of assisting the Attorney General in investigations.
The contact employee(s} designated by Carrier pursuant to this Paragraph shall be
capable of receiving and processing subpoenas, statutory investigative demands, or
other legal process requesting information pertaining to the placement of ThirdParty Charges on Consumers' Bills. Carrier shall provide the Attorney General with
the name(s), address(es}, telephone number(s}, facsimile number(s}, and electronic
mail address(es} of each such employee.

38.

This Assurance is intended to supplement, and does not supplant or in any way
restrict, the Attorney General's subpoena power and/or investigative authority
pursuant to applicable law.

39.

This Assurance does not supplant or in any way restrict the Attorney General's
powers to investigate the prevalence of Unauthorized Third-Party Charges or the
extent to which this Assurance has affected the prevalence of Unauthorized ThirdParty Charges in his/her jurisdiction.

40.

This Assurance does not supplant or in any way restrict Carrier's legal rights and
ability to demand formal legal process to protect its Consumers' privacy rights
and/or to protect Carrier from potential liability for disclosing or sharing such
information without legal process.
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41.

(
The only persons with rights under this Assurance are the parties to the Assurance,
namely Carrier and the Attorney General. No third party (including third parties
that meet the definition in 8(m]] is entitled to claim rights under this Assurance and
no provision of this Assurance is enforceable by any person or entity not a party to
the Assurance. The agreement in this Assurance has no third-party beneficiaries.

42.

This Assurance represents the full and complete terms of the settlement entered
into by the parties hereto.

43.

All parties participated in the drafting of this Assurance.

44.

This Assurance may be executed in counterparts, and a facsimile or .pdf signature
shall be deemed to be, and shall have the same force and effect as, an original
signature.

45.

All notices under this Assurance shall be provided to the following address via firstclass or electronic mail:
Linda Conti, Assistant Attorney General
Office of the Attorney General
Burton Cross State Office Building, 6th FL
109 Sewall Street
Augusta, Maine 04330
Linda.conti@maine.gov
For the Attorney General
Michelle L. Rogers
BuckleySandler LLP
1250 24th Street NW
Suite 700
Washington, DC 20037
mrogers@bucklevsandler.com
Robert L. Ernst
Verizon Wireless
One Verizon Way
VC54N068
Basking Ridge, NJ 07920
Robert,l.ernst@verizon.com
For Carrier

46.

Any failure by any party to this Assurance to insist upon the strict performance by
any other party of any of the provisions of this Assurance shall not be deemed a
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waiver of any of the provisions of this Assurance, and such party, notwithstanding
such failure, shall have the right thereafter to insist upon the specific performance of
any and all of the provisions of this Assurance.
47.

If any clause, provision or paragraph of this Assurance shall, for any reason, be held
illegal, invalid, or unenforceable, such illegality, invalidity, or unenforceability shall
not affect any other clause, provision, or paragraph of this Assurance and this
Assurance shall be construed and enforced as if such illegal, invalid, or
unenforceable clause, provision, or paragraph had not been contained herein.

48.

Nothing in this Assurance shall be construed as relieving Carrier of the obligation to
comply with all local, state, and federal laws, regulations, or rules, nor shall any of
the provisions of this Assurance be deemed to be permission to engage in any acts
or practices prohibited by such laws, regulations, or rules.

49.

The parties understand that this Assurance shall not be construed as an approval of
or sanction by the Attorney General of Carrier’s business practices, nor shall Carrier
represent the decree as such an approval or sanction. The parties further
understand that any failure by the Attorney General to take any action in response
to any information submitted pursuant to the Assurance shall not be construed as
an approval, or sanction, of any representations, acts or practices indicated by such
information, nor shall it preclude action thereon at a later date.

50.

Carrier shall not participate, directly or indirectly, in any activity or form a separate
entity or corporation for the purpose of engaging in acts or practices in whole or in
part in Maine that are prohibited by this Assurance or for any other purpose that
would otherwise circumvent any term of this Assurance. Carrier shall not cause,
knowingly permit, or encourage any other persons or entities acting on its behalf to
engage in practices from which Carrier is prohibited by this Assurance.

51.

If the Attorney General determines that Carrier made any material
misrepresentation or omission relevant to the resolution of this investigation, the
Attorney General retains the right to seek modification of this Assurance.

52.

In the event that any statute or regulation pertaining to the subject matter of this
Assurance is modified, enacted, promulgated, or interpreted by the federal
government or any federal agency, such as the FCC, such that Carrier cannot comply
with both the statute or regulation and any provision of this Assurance, Carrier may
comply with such statute or regulation, and such action shall constitute compliance
with the counterpart provision of this Assurance. Carrier shall provide advance
written notice to the Attorney General of Vermont of the inconsistent provision of
the statute or regulation with which Carrier intends to comply under this Paragraph,
and of the counterpart provision of this Assurance that conflicts with the statute or
regulation.

53.

In the event that any statute or regulation pertaining to the subject matter of this
Assurance is modified, enacted, promulgated or interpreted by a Participating State,
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such that the statute or regulation is in conflict with any provision of this Assurance,
and such that Carrier cannot comply with both the statute or regulation and the
provision of this Assurance, Carrier may comply with such statute or regulation in
the Participating State, and such action shall constitute compliance with the
counterpart provision of this Assurance. Carrier shall provide advance written
notice to both the Attorney General of Vermont and the Attorney General of the
Participating State, of the inconsistent provision of the statute or regulation with
which Carrier intends to comply under this Paragraph, and of the counterpart
provision of this Assurance that is in conflict with the statute or regulation.
54.

To seek a modification of this Assurance for any reason other than that provided for
in Paragraphs 52 or 53 of this Assurance, Carrier shall send a written request for
modification to the Attorney General of Vermont on behalf of the Participating
States. The Participating States shall give such petition reasonable consideration
and shall respond to Carrier within thirty (30) days of receiving such request. At the
conclusion of this thirty (30) day period, Carrier reserves all rights to pursue any
legal or equitable remedies that may be available to it.

55.

To the extent that any of the provisions contained herein permit implementation
beyond the Effective Date, the parties have agreed to the delayed implementation of
such provisions based on Carrier’s representation that it is currently unable to meet
the requirements of such provisions and that it needs the additional specified time
to develop the necessary technical capabilities to come into compliance with the
requirements of such provisions. Carrier agrees to make good-faith and reasonable
efforts to come into compliance with any such provisions prior to the
implementation dates set by such provisions to the extent commercially practicable.

55.

Carrier shall pay all court costs associated with the filing of this Assurance, should
the Attorney General be required to file and seek court approval of this Assurance.
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Dated:

(( |

JANET T. MILLS
Attorney General

M

Brendan F.X . O 'N e il, Assistant Attorney General

Maine Bar No. 9900
Office of the Attorney General
Burton Cross State Office Building, 6th FL
109 Sewall Street
Augusta, Maine 04330
207-626-^42.
Dated:

CELLCO PARTNERSHIP

VERIZON
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IN THE MATTER OF
CELLCO PARTNERSHIP
d/b/a VERIZON WIRELESS

)

)
)

ASSURANCE OF VOLUNTARY COMPLIANCE
1.

This Assurance of Voluntary Compliance1 (“Assurance”) is entered into by the Attorneys

General2 (collectively, “Attorneys General”) of the States of Alabama, Arkansas, Colorado,
Delaware, Georgia, Hawaii, Idaho, Illinois, Iowa, Kansas, Maine, Maryland, Massachusetts,
Michigan, Mississippi, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico,
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Tennessee, Texas,
Virginia, Wisconsin and Wyoming (collectively, “Participating States”), and Respondent Verizon
Wireless.
2.

Cellco Partnership is a general partnership formed under the laws of the State of

Delaware, with its principal place of business at 180 Washington Valley Road, Bedminster, New
Jersey 07921 (“Carrier”). “Verizon Wireless” is the doing business as name by which the Carrier
does business in the Participating States.

1This Assurance of Voluntary Compliance shall, for all necessary purposes, also be
considered an Assurance of Discontinuance.
2 Of the states listed, Georgia is represented by the Administrator of the Fair Business
Practices Act, who is statutorily authorized to undertake consumer protection functions for the
State of Georgia, including acceptance of Assurances of Voluntary Compliance. Hawaii is not
represented by its Attorney General. Hawaii is represented by its Office of Consumer Protection,
an agency which is not part of the state Attorney General’s Office, but which is statutorily
authorized to undertake consumer protection functions, including legal representation of the State
of Hawaii. Tennessee is represented by the Attorney General, but the Tennessee Attorney
General’s Office enters into this Assurance in conjunction with the Tennessee Division of
Consumer Affairs. For simplicity purposes, the entire group will be referred to as the “Attorneys
General.”

BACKGROUND
3.

This Assurance follows an inquiry by the Attorneys General and communications between

the Attorneys General and Carrier as to whether representations by Carrier in certain of its
consumer advertising materials, including but not limited to, television advertising, print
advertising, radio advertising, Internet websites, brochures and other consumer handouts, and
billboards regarding its wireless voice service and associated data communications services violate
the consumer protection and trade practice statutes listed herein at footnote 3 and/or the
regulations promulgated pursuant to the same (collectively, “Consumer Statutes”).3
4.

Carrier provides wireless voice and data communications services and is licensed by the

3Alabama Deceptive Trade Practices Act, Alabama Code 1975 § 8-19-1, et seq.;
Arkansas Code Ann. § 4-88-101 et seq.; Colorado Consumer Protection Act, § 6-1-101, et seq.,
C.R.S. (2003); 6 Delaware Code § 2511 et. seq; Georgia Fair Business Practices Act of 1975,
O.C.G.A. 10-1-390, et seq.; Hawaii Rev. Stat. § 480-2 and § 487-5(6); Idaho Code § 48-601 et
seq.; Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS § 505/1 et seq.;
Illinois Uniform Deceptive Trade Practices Act, § 815 ILCS 510/1, et seq.; Iowa Consumer Fraud
Act, Iowa Code §714.16; Kansas Consumer Protection Act, K.S.A. 50-623 et seq.; Maine Unfair
Trade Practices Act, 5 M.R.S.A. § 205-A et seq.; Maryland Consumer Protection Act, Maryland
Commercial Law Code Annotated § 13-101 et seq.; Massachusetts Consumer Protection Act
M.G.L. c. 93A§§1-11; Michigan Consumer Protection Act, M.C.L. 445.901 et seq., M.S.A.
19.418 (1) et seq. (1994); Mississippi Consumer Protection Act, Miss. Code Ann. §§ 75-24-1
(Rev. 2000); Montana MCA 30-14-101 et seq; Nebraska Consumer Protection Act, Neb. Rev.
Stat. §§59-1601 et seq. and the Uniform Deceptive Trade Practices Act, Neb. Rev. Stat. §§87301 et seq. (1994); Nevada Deceptive Trade Practices Act, Nevada Revised Statutes 598.0903 to
598.0999; New Hampshire Rev. Stat. Ami. 358-A; New Jersey Consumer Fraud Act, N.J.S.A.
56:8-1 et seq.; New Mexico Unfair Trade Practices Act, NMSA §57-12-1 et seq., (1978); North
Carolina Unfair and Deceptive Trade Practices Act, N.C.G.S. §75-1.1, et. seq.; North Dakota
Century Code (NDCC) Sections 51-15-01, et seq.; Ohio Consumer Sales Practices Act, R.C. §
1345.01 et seq.; Oklahoma Consumer Protection Act 15 O.S. §§751 et seq.; Oregon Unlawful
Trade Practices Act, ORS 646.605 et seq.; South Dakota Deceptive Trade Practices Act, SDCL
Ch. 37-24; Tennessee Consumer Protection Act, Term. Code Ann. § 47-18-101 et seq.; Texas
Deceptive Trade Practices and Consumer Protection Act, Tex. Bus. and Com. Code § 17.41 et
seq., (West 1993); The Virginia Consumer Protection Act, Va. Code Section 59.1-196 et seq.;
Wisconsin Statutes §§100.18(1) and 100.207; and Wyoming Consumer Protection Act, Wyo.
Stat. Ann. §§ 40-12-101 et. seq (2003).
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Federal Communications Commission (“FCC”) to provide wireless telephone service. Carrier
supplements its FCC licensed areas with contractual roaming agreements that it has entered into
with third party wireless companies.
5.

Carrier runs advertising for its wireless voice and data communications services in

different media in many states. Certain of its advertising materials promote different wireless
service pricing plans offered in different parts of the country.
6.

Carrier distributes advertising materials to Consumers in retail outlets in many states.

These materials explain the company's wireless service pricing plans and wireless voice and data
communications services.
7.

Carrier believes that it is, and at all times has been, in compliance with the Consumer

Statutes. Carrier further believes that its advertising materials always have been accurate and
complete and always have disclosed all necessary material information, including all material
limitations in Carrier's wireless service and all material rate information, clearly and
conspicuously. As a matter of corporate policy, Carrier believes it always has adhered, and
continues to adhere, to pro-individual consumer and pro-business consumer business practices
and follows the highest ethical standards, which constitute best practices in the wireless industry.
8.

Carrier believes it has cooperated fully with the Attorneys General throughout their

inquiry. Although Carrier denies it has engaged in unlawful or otherwise inappropriate business
practices, Carrier agrees to this Assurance so that this matter may be resolved amicably, without
further cost or inconvenience to the Participating States, their citizens or Carrier, and to avoid the
cost and inconvenience to Carrier that will result if the Participating States subject Carrier to
different advertising and business requirements in each Participating State.
3
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TERMS OF ASSURANCE
A. Definitions
For purposes of this Assurance, the following definitions shall apply:
9.

A statement is “clear and conspicuous” if it is disclosed in such size, color, contrast,

location, duration, and/or audibility that it is readily noticeable, readable, and understandable. A
statement may not contradict or be inconsistent with any other information with which it is
presented. If a statement modifies or is necessary to prevent other information from being
misleading or deceptive, then the statement must be presented in proximity to that information, in
a manner that is readily noticeable, readable, and understandable, and not obscured in any manner.
In addition:
a.

A radio disclosure must be delivered in a volume, cadence and location

sufficient for a consumer to hear and comprehend it;
b.

A television disclosure must (i) appear in video in a type size, shade and

location, and remain on the screen for a sufficient duration, for a consumer to read
and comprehend it, and/or (ii) be delivered in audio in a volume, cadence and
location sufficient for a consumer to hear and comprehend it;
c.

A print or Internet disclosure must appear in a type size, contrast and

location sufficient for a consumer to read and comprehend it.
10.

“Wireless Service” means any basic voice wireless service offered by a commercial mobile

radio service provider.
11.

“Enhanced Feature” means any communications service associated with Wireless Service,

including without limitation paging, voice mail, wireless Internet, text messaging and personal
4

information services.
12.

“Consumer” means an individual or business, as defined by and in accordance with a

Participating State's Consumer Statute, residing in a Participating State.
13.

“Sales Transaction” means a transaction in which (i) a Consumer who is not a current

customer of Carrier purchases and enters in a contract for Wireless Sendee from Carrier, or (ii) a
Consumer who is a current customer of Carrier renews or extends his or her contract for a fixed
term, or changes Wireless Service rate plans, without regard to whether the rate plan change
results in a new fixed term. For purposes of this Assurance, “fixed term” refers to a Wireless
Service contract with a term of greater than one month.
14.

“Telephone Sales Representative” means anyone who makes any representations to any
*
Consumer via a telephone conversation regarding Carrier's Wireless Service for the puipose of
inducing the Consumer to enter into a Sales Transaction with Carrier, without regard to whether
the telephone conversation originally began as a customer sendee or billing inquiry.
15.

“Agent” means one or more persons, a corporation, a partnership, or other entity as the

case may be, who enters into or has a relationship with Carrier where it sells Carrier's services on
behalf of Carrier, and any sub-contractor, employee, servant, Affiliate or agent of said party.
16.

“Affiliate” means a person, association, partnership, corporation or joint-stock company,

trust, or other business entity that is controlled by Carrier by virtue of its ownership or voting
interest.
B. Disclosure of Material Rates and Terms During a Sales Transaction
17.

Carrier shall during a Sales Transaction or sale of an Enhanced Feature disclose clearly

and conspicuously to Consumers all material terms and conditions of the offer to be purchased.
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18.

Carrier will implement procedures to provide to Consumers during a Sales Transaction

clear and conspicuous disclosures of, at a minimum, the following rates and terms of its Wireless
Service rate plans and any Enhanced Features to be purchased, if applicable:
a.

rate plan area;

b.

recurring monthly sendee charges;

c.

number of peak and off-peak minutes;

d.

hours when peak and off-peak minutes apply;

e.

charge for overtime or excess minutes above allowance;

f.

charge for long distance minutes;

g.

charge for off-network or roaming minutes;

h.

minimum contract term;

i.

early termination fee;

j.

activation and/or other mandatory service initiation fees;

k.

material terms of its cancellation and return policy and any applicable

charges;
l.

the fact that monthly taxes, surcharges, and other fees apply, including a

listing of the name or type and amount (or, if applicable, a percentage formula as
of a stated effective date) of any monthly discretionary charges that are generally
assessed by Carrier on Consumers in a uniform dollar amount or percentage
without regard to locale. For additional monthly discretionary charges that are
assessed by Carrier on Consumers with regard to locale, Carrier shall clearly and
conspicuously disclose that additional monthly fees will apply, depending on the
6
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customer's locale, and disclose the full possible range of total amounts (or
percentage) or the maximum possible total amount (or percentage) of such
additional monthly discretionary charges.
m,

for a promotional price, the disclosures required by paragraph 34 of this

Assurance; and
n.

for a free to pay conversion, the disclosures required by paragraph 23 of

this Assurance.
19.

Where a Sales Transaction occurs at Carrier's retail location, Carrier will implement

procedures to provide Consumers with printed materials that Consumers may take and that
contain clear and conspicuous disclosures of the information required to be disclosed by
paragraph 18 of this Assurance. If at least three years after the Compliance Date, Carrier has
developed alternative procedures for providing Consumers with clear and conspicuous disclosures
of the information required to be disclosed by paragraph 18 of this Assurance, and the alternative
procedures proposed are reasonably designed to be at least as effective in the aggregate in
providing clear and conspicuous disclosures of the information required to be disclosed by this
paragraph of this Assurance, then Carrier may substitute those alternative procedures after
providing at least 60 days advance notice to the Attorney General of Tennessee explaining the
alternative procedures,
20.

Where a Sales Transaction occurs via Canier's website, Carrier will provide to Consumers

clear and conspicuous disclosures of the information required to be disclosed by paragraph 18 of
this Assurance, including, but not limited to, a clear and conspicuous disclosure of such
information before any click-through or other mechanism of acceptance required for a Consumer
7

to accept Carrier's contract terms and conditions. These disclosures shall be in electronic format
that Consumers may print.
21.

During a Sales Transaction that occurs during a telephone conversation between Carrier

and a Consumer, and such sales technique is not prohibited under state law, Carrier shall instruct
its Telephone Sales Representatives to make the disclosures required by paragraph 18 of this
Assurance clearly and conspicuously and orally.
22.

Where a Sales Transaction occurs duxing a telephone conversation between Carrier and a

Consumer, Carrier will implement procedures to send within five (5) business days following the
telephone conversation with a Consumer who does not have an existing relationship with Carrier
and who purchases and enters into a contract for Wireless Service from Carrier, and within ten
(10) business days following the telephone conversation with a Consumer who is an existing
customer of Carrier and who renews or extends his or her Wireless Service contract for a fixed
term, or changes Wireless Service rate plans, resulting in a new fixed term, written materials
containing clear and conspicuous disclosures of the information required to be disclosed by
paragraph 18 of this Assurance. If at least three years after the Compliance Date, Carrier has
developed alternative procedures for providing Consumers with clear and conspicuous disclosures
of the information required to be disclosed by this paragraph of this Assurance, and the alternative
procedures proposed are reasonably designed to be at least as effective in the aggregate in
providing clear and conspicuous disclosures of the information required to be disclosed by this
paragraph of this Assurance, then Carrier may substitute those alternative procedures after
providing at least 60 days advan.ce notice to the Attorney General of Tennessee explaining the
alternative procedures.
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23.

A “free to pay conversion” means, in an offer or agreement to sell or provide any goods or

sendees, a provision under which a Consumer receives a product or service for free for an initial
period and will incur an obligation to pay for the product or service if the Consumer does not take
affirmative action to cancel before the end of the initial period. If Carrier offers any part of its
Wireless Service .or any Enhanced Service as a free to pay conversion, Carrier shall disclose,
before the Consumer is bound by a contract with Carrier, the material terms and conditions of the
free to pay conversion clearly and conspicuously, including, if applicable;
a.

The fact that the Consumer must cancel the free to pay conversion in order

to avoid being charged;
b.

The date or deadline and method by which the Consumer must cancel to

avoid being charged; and
c.

The cost of the good or service after the expiration of the free to pay

conversion.
C. Coverage
24.

Carrier shall not misrepresent in its marketing and advertising materials that there is

greater geographic service coverage available for its Wireless Service than actually exists.
25.

When representing in its advertising and/or marketing materials that its coverage is

“nationwide,” “national,” “coast-to-coast,” or when using words of similar import to represent its
coverage, Carrier shall disclose clearly and conspicuously the following conditions and limitations
on such term:
a.

whether the advertised rate requires the Consumer to be on a particular

wireless carrier's network or networks; and
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b.

that coverage may not be available in all areas.

26. In addition to the disclosures required by Paragraph 25, for a period of at least three years
following the Compliance Date, when representing in its advertising and/or marketing materials
that its coverage is “nationwide,” “national,” “coast-to-coast,” or when using words of similar
import to represent its coverage, Carrier shall disclose clearly and conspicuously in those
advertising and marketing materials the basis for use of the term, which may include the
population number covered by the plan, the number of major metropolitan areas covered by the
plan, or a referral to the applicable coverage map and to the location where that coverage map is
available. Carrier's obligation to clearly and conspicuously disclose the basis of such claim in its
advertising and marketing materials shall continue thereafter if there is any material limitation to
such coverage representation.
27.

When advertising the availability of any Enhanced Feature, if such Enhanced Feature is not

available in all areas where Carrier's Wireless Service is available, then Carrier shall disclose that
fact clearly and conspicuously.
28.

Carrier shall implement procedures to provide during a Sales Transaction at its retail

locations, and provide on its website, maps depicting approximate Wireless Service coverage
applicable to the Wireless Service rate plan(s) being sold. The maps will be at Carrier's retail
locations in printed materials that Consumers may take with them and on Carrier's website as
electronic documents that Consumers may print out. The maps will be generated using predictive
modeling and mapping techniques commonly used by radio frequency engineers in the wireless
sendee industry to depict approximate outdoor coverage, based on then-appropriate signal
strength for the applicable wireless technology and signal strength confidence levels under normal
10

operating conditions on Carrier's network, factoring in topographical conditions, and subject to
variables that impact radio service generally. All such maps will include a clear and conspicuous
disclosure of material limitations in Wireless Service coverage depiction and Wireless Service
availability. To assist Consumers in making comparisons among carriers, Carrier will make
available to Consumers separate such maps depicting approximate Wireless Service coverage on a
nationwide and regionwide basis as applicable to its Wireless Service rate plans that are currently
offered to Consumers.
29.

If at least three years after the Compliance Date, Carrier has developed alternative

procedures for providing Consumers with clear and conspicuous disclosures of the information
required to be disclosed by paragraph 28 of this Assurance, and the alternative procedures
proposed are reasonably designed to be at least as effective in the aggregate in providing clear and
conspicuous disclosures of the information required to be disclosed by paragraph 28 of this
Assurance, then Carrier may substitute those alternative procedures after providing at least 60
days advance notice to the Attorney General of Tennessee explaining the alternative procedures.
30.

Carrier will request to exchange coverage maps based upon the above criteria with its

roaming partners, so as to allow the roaming partners to incorporate the same into their own
maps as necessary. To the extent Carrier is unable to obtain such maps from a roaming partner,
Carrier may rely upon publicly or commercially available coverage information in creating its own
maps.
D. Cancellation Period for New Wireless Service
31.

When a Consumer initiates sendee with Carrier:
a.

The Consumer will be informed of and given a period of not less than 14
11

days after activation to try out the sendee. Carrier will not impose any early
termination fee if the Consumer cancels sendee within the 14-day period, and will
refund any activation or other non-usage based fee charged to the Consumer if the
Consumer cancels service within three days (not including national holidays) after
activation, provided in each case that the Consumer complies in full with applicable
return and/or exchange policies. If the Consumer will be responsible for any
charges or fees for use of the service during the 14-day period, Carrier will clearly
and conspicuously disclose this fact during the Sales Transaction. Any charge for
airtime and charges based on usage must be based on actual usage (which may, if
applicable, be calculated by prorating, either based on portion of month or billing
cycle or based on the amount of minutes used in the applicable “bucket” of
minutes). If any fees were waived during the Sales Transaction or at any time
prior to cancellation, these fees may not be charged when the Consumer cancels
during the 14-day period.
b.

The Carrier's obligations under paragraph 31(a) shall expire in a

Participating State 3 years after the Compliance Date, provided that Carrier has
not been adjudged by a court, or where applicable, administrative agency, of
competent jurisdiction in the Participating State to be in material violation of this
Assurance. If prior to 3 years after the Compliance Date, Carrier is adjudged by a
court, or where applicable, administrative agency, of competent jurisdiction in a
Participating State to have materially violated this Assurance, Carrier shall
continue to be subject to the obligations under paragraph 31(a) in the Participating
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State until the later of December 31, 2009 or three years from the date of the last
adjudication of a violation unless the operative adjudication is reversed by the
highest appellate court that addresses the matter. This paragraph is in addition to
all other remedies available to any Participating State in law and equity,
c.

If Carrier changes its return policy, it shall provide advance notice with a

description of the changes to the Attorney General of Tennessee and it shall clearly
and conspicuously disclose its new return policy to Consumers prior to having
Consumers enter into a Sales Transaction.
E. Advertising
32.

Carrier shall not misrepresent, expressly or by implication, any term or condition of any of

its products or sendees, including, but not limited to, cost.
33.

In advertising materials stating prices for Wireless Sendee and/or Wireless Sendee

devices, Carrier will disclose clearly and conspicuously all material terms and conditions
associated with the stated price, pursuant to applicable law.
34.

When advertising a promotional price or free offer for its Wireless Service or Enhanced

Features, Carrier will clearly and conspicuously disclose material terms and conditions related to
the promotional price, including, as applicable and in close proximity to the promotional price or
free offer, any minimum term of service required to obtain that promotional price or free offer and
the price after the promotional price or free offer expires within the minimum term.
35.

When advertising a “free” Wireless Service device, Carrier will clearly and conspicuously

disclose, in close proximity to the word “free,” any material limitation on the word “free,”
including, if applicable: (a) the price of any Wireless Service device required to be purchased to
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obtain the “free” Wireless Service device; and (b) any minimum term of Wireless Service required
to obtain the “free” Wireless Service device.
F. Disclosures of Taxes and Surcharges on Consumer Bills
36.

On Consumers' bills, Carrier will
a.

separate (i) taxes, fees, and other charges that Carrier is required to collect

directly from Consumers and remit to federal, state, or local governments, or to
third parties authorized by such governments, for the administration of government
programs, from (ii) monthly charges for Wireless Sendee and/or Enhanced
Features and all other discretionary charges (including, but not limited to,
Universal Service Fund fees), except when such taxes, fees, and other charges are
bundled in a single rate with the monthly charges for Wireless Service and/or
Enhanced Features and all other discretionary charges; and
b.

not represent, expressly or by implication, that discretionary cost recovery

fees are taxes.
G. Consumer Inquiries and Complaints
37.

Carrier will provide information about how Consumers can contact Carrier in writing, by

toll-free telephone number or otherwise with any inquiries or complaints, and this information will
be included, at a minimum, on all billing statements, in written responses to Consumer inquiries
and on Canier's website. Carrier will also make such contact information available, upon request,
to any Consumer calling Carrier's customer service department.
38.

Carrier shall respond within a reasonable time and in good faith to all consumer complaints

or requests for adjustments received by Carrier with respect to the matters set forth in this
14

Assurance on an individual basis.
H. Compliance Procedures
39.

Carrier shall develop and implement compliance procedures reasonably designed to ensure

compliance by Carrier with the obligations contained in this Assurance. With respect to its
Agents, Carrier shall (a) notify its Agents of the relevant provisions of this Assurance; (b) ensure
that all advertisements provided by Carrier to its Agents for their use in the marketing and sale of
Carrier's Wireless Service are in conformity with the terms of this Assurance; and (c) not direct its
Agents to take any action or implement any practice that is in contravention of this Assurance.
I. General Provisions
40.

Carrier agrees to pay a total of $1,666,667.00 to the Attorneys General no later than

fifteen (15) days after the effective date of this Assurance for attorneys fees or investigative costs,
for consumer education, litigation or local consumer aid funds, or for public protection or
consumer protection purposes, as allowed by each Participating State's law at the discretion of
each Participating State's Attorney General.4
41.

All court costs associated with this Assurance and its entry and approval shall be bome by

Carrier and are included within the payment outlined in paragraph 40 of this Assurance. No costs
shall be imposed on any Participating State. Further, no discretionary costs shall be imposed on

4
With respect to Arkansas, the funds shall be deposited in the consumer education and
enforcement fund maintained by the Attorney General and shall be held in trust for uses directly
related to the Attorney General’s consumer protection efforts. With respect to Colorado, such
funds, including interest thereon, shall be held by the Colorado Attorney General in trust to be
used, first, for actual costs and attorney fees incurred by the Colorado Attorney General in this
matter and, second, for consumer education and for consumer fraud and/or antitrust enforcement
efforts. In Massachusetts, $100,000 of the funds shall be used to reimburse the Commonwealth
of Massachusetts for fees and costs and the remainder shall be shall be deposited into the Local
Consumer Aid Fund pursuant to M.G.L.c. 12, § 11G.
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any Participating State.
42.

Carrier is entering into this Assurance solely for the purposes of settlement. Nothing

contained in this Assurance may be taken as or construed to be an admission by Carrier or as
evidence supporting any of the allegations raised by the Attorneys General, any matter of fact or
law, any violation of state or federal law, or any other liability or wrongdoing whatsoever,
including without limitation an admission by Carrier that any of its business practices are or have
been unfair or deceptive, or violate or have violated any of the Consumer Statutes of any of the
Participating States, all of which Carrier expressly denies.
43.

Further, to the extent that any changes in Carrier's business, advertising materials, and/or

advertising practices are made to achieve or facilitate conformance to the terms of this Assurance,
such changes shall not constitute any form of evidence or admission by Carrier, explicit or
implicit, of wrongdoing or failure to comply with any federal or state statute or regulation or the
common law.
44.

There is no private right of action, explicit or implicit, created by this Assurance to enforce

its terms; however, nothing in this Assurance shall be construed as a waiver of any Consumer's
claims.
45.

The subject matter of this Assurance is the issues covered by paragraphs 9 through 39 of

this Assurance and Carrier's advertising materials and billing practices for its Wireless Service and
Enhanced Features related to the issues covered by paragraphs 9 through 39 of this Assurance.
The Attorneys General acknowledge that execution of this Assurance constitutes a complete
settlement and release by the Participating States of all civil claims, causes of action, damages,
fines, costs, and penalties that were asserted or could have been asserted by the Attorneys
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General, either individually or collectively, on or prior to the effective date of this Assurance
against Carrier, and/or any of its Affiliates, successors, employees, shareholders, officers,
directors, Agents (but solely as to said Agents' actions at the direction of Carrier), and/or assigns
relating to or based on the subject matter of this Assurance, pursuant to any consumer protection
statutes or regulations reasonably construed to address marketing, sales or billing practices that
the Attorneys General are authorized to enforce, including without limitation the Consumer
Statutes set forth in footnote 3 of this Assurance and the regulations promulgated pursuant to
such Consumer Statutes, but not including any statutes or regulations not reasonably construed to
address marketing, sales or billing practices (including without limitation consumer credit codes,
debt collection, antitrust laws, environmental laws and tax laws).
46.

This Assurance shall be governed by the laws of the Participating States and is subject to

court approval in those Participating States whose procedures require court approval. By
entering into tins Assurance, Carrier and the Attorneys General agree to all such court approvals,
provided that there are no modifications to the terms of this Assurance without the express
written consent of Carrier and the Attorneys General. This Assurance does not constitute an
admission by Carrier of any Participating State's jurisdiction over it other than with respect to this
Assurance, and does not alter any Participating State's jurisdiction over it.
47.

Carrier represents that it has fully read and understood this Assurance, that it understands

the legal consequences involved in signing this Assurance, and that there are no other
representations or agreements between Carrier and the Attorneys General not stated in writing
herein.
48.

Carrier represents and warrants that it is represented by legal counsel, that it is fully
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advised of its legal rights in this matter and that the person signing below is fully authorized to act
on its behalf.
49.

This Assurance shall bind Carrier and shall be binding on any and all of its Affiliates,

successors, employees, shareholders, officers, directors, and assigns.
50.

Carrier shall provide a copy of this Assurance and an accurate summary of the material

terms of this Assurance to its senior executive officers who have managerial responsibility for the
matters subject to this Assurance.
51.

This Assurance shall be effective on July 21, 2004 (the “Effective Date”), but only so long

as it has been signed by an authorized representative of Carrier and by authorized representatives
of every Participating State, unless such condition expressly has been waived in whole or in part
by Carrier. Unless provided otherwise in this Assurance, Carrier shall comply with the terms of
this Assurance beginning one hundred twenty (120) days following the Effective Date (but one
hundred eighty (180) days with respect to paragraphs 20, 22 and 36), or such later date or dates
as Carrier and the Attorneys General otherwise may agree (the “Compliance Date”). In the event
Carrier acquires or merges with another wireless carrier that is not subject to the terms of an
assurance of voluntary compliance that is substantially similar to this Assurance, the Compliance
Date shall be not less than nine months from the date of the closing of such merger or acquisition
to bring the acquired operations into compliance with the terms hereof, provided, however, that
(a) Canier shall not unduly delay effecting compliance with any provisions of this Assurance that
can reasonably be completed prior to the end of such period; and (b) if Carrier makes a good faith
showing that it is not commercially feasible to complete such compliance within such period, and
requests an extension thereto, the Attorneys General shall not unreasonably withhold consent to
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such an extension of such period, provided that, and so long as, Carrier continues to work
diligently toward completion of such efforts.
52.

This Assurance contains the entire agreement between Carrier and the Attorneys General.

Except as otherwise provided herein, this Assurance shall be modified as to any Participating
State and/or Carrier only by a written instrument signed by or on behalf of the Attorney General
of that Participating State and signed by or on behalf of Carrier. Carrier understands that in some
Participating States court approval of any modification will be necessary. Carrier and the
Attorneys General for such Participating States agree to use their best efforts to obtain such court
approval.
53.

Neither Carrier nor anyone acting on its behalf shall state or imply or cause to be stated or

implied that a Participating State, an Attorney General, or any governmental unit of a
Participating State has approved, sanctioned, or authorized any practice, act, advertising material,
or conduct of Carrier.
54.

Nothing in this Assurance shall be construed as a waiver of or limitation on Carrier's right

to defend itself from or to make agreements in any pnvate individual or class action, state, or
federal claim, suit or proceeding relating to the existence, subject matter or terms of this
Assurance.
55.

Nothing contained in this Assurance shall be construed to deprive any Consumer or other

person or entity of any private right under the law.
56.

The titles and headers to each section of this Assurance are for convenience purposes only

and are not intended by Carrier or the Attorneys General to lend meaning to the actual terms of
this Assurance.
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57.

This Assurance shall not be construed against' the “drafter” because both Carrier and the

Attorneys General participated in the drafting of this Assurance.
58.

Nothing in this Assurance shall limit an Attorney General's right to obtain information,

documents, or testimony from Carrier pursuant to any state or federal law or regulation.
59.

If any clause, provision or section of this Assurance shall, for any reason, be held illegal,

invalid or unenforceable, such illegality, invalidity or unenforceability shall not affect any other
clause, provision or section of this Assurance, and this Assurance shall be construed and enforced
as if such illegal, invalid or unenforceable clause, section or provision had not been contained
herein.
60.

Carrier will not participate directly or indirectly in the formation of a separate entity or

corporation for the purpose of engaging in acts prohibited in this Assurance or that would
otherwise circumvent any part of this Assurance or the spirit or purposes of this Assurance.
61.

Nothing in this Assurance shall be construed to waive any claims of sovereign immunity

that a Participating State may have in any action or proceeding.
62.

Nothing in this Assurance shall be construed as relieving Carrier of its obligation to

comply with all state and federal laws and regulations, nor shall any of the terms of this Assurance
be deemed to grant Carrier permission to engage in any acts or practices prohibited by such laws
and regulations.
63.

As consideration for the relief agreed to herein, if the Attorney General of a Participating

State determines that Carrier has failed to comply with any of the terms of this Assurance, and if
in the Attorney General's sole discretion the failure to comply does not threaten the health or
safety of the citizens of the Participating State, the Attorney General will notify Carrier in writing
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of such failure to comply and Carrier shall then have ten (10) business days from receipt of such
written notice to provide a good faith written response to the Attorney General's determination.
The response shall include an affidavit containing, at a minimum, either:
a.

A statement explaining why Carrier believes it is in full compliance with the

Assurance; or
b.

A detailed explanation of how the alleged violation(s) occurred; and

i.

A statement that the alleged breach has been cured and how; or

ii.

A statement that the alleged breach cannot be reasonably cured within ten

(10) days from receipt of the notice, but (1) Carrier has begun to take corrective
action to cure the alleged breach; (2) Carrier is pursuing such corrective action
with reasonable and due diligence; and (3) Carrier has provided the Attorney
General with a detailed and reasonable time table for curing the alleged breach.
64.

Nothing herein shall prevent the Attorney General from agreeing in writing to provide

Carrier with additional time beyond the ten (10) business day period to respond to the notice.
65.

Nothing herein shall be construed to exonerate any contempt or failure to comply with any

provision of this Assurance after the date of its entry, to compromise the authority of the Attorney
General to initiate a proceeding for any contempt or other sanctions for failure to comply, or to
compromise the authority of the court to punish as contempt any violation of this Assurance.
Further, nothing in this subsection shall be construed to limit the authority of the Attorney
General to protect the interests of the Participating State or the people of the Participating State.
66.

The Participating States represent that they will seek enforcement of the provisions of this

Assurance with due regard for fairness.
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67.

In the event that an)' statute or regulation pertaining to the subject matter of this

Assurance is modified, enacted, promulgated or interpreted by the Federal government or any
Federal agency, such as the FCC, and a court of competent jurisdiction holds that such statute or
regulation is in conflict with any provision of this Assurance, Carrier may comply with such
statute or regulation, and such action shall constitute compliance with the counterpart provision
of this Assurance. Carrier shall provide advance written notice to the Attorney General of
Tennessee of the inconsistent provision of the statute or regulation with which Carrier intends to
comply under this paragraph 67, and of the counterpart provision of this Assurance which is in
conflict with the statute or regulation.
68.

In the event that any statute or regulation pertaining to the subject matter of this

Assurance is modified, enacted, promulgated or interpreted by a Participating State such that the
statute or regulation is in conflict with any provision of this Assurance and such that Carrier
cannot comply with both the statute or regulation and the provision of this Assurance, Carrier
may comply with such statute or regulation, and such action shall constitute compliance with the
counterpart provision of this Assurance. Carrier shall provide advance written notice to both the
Attorney General of Tennessee and the Attorney General of the Participating State, of the
inconsistent provision of the statute or regulation with which Carrier intends to comply under this
paragraph 68, and of the counterpart provision of this Assurance which is in conflict with the
statute or regulation.
J. Modification of Certain Operational Provisions
69.

To seek a modification of this Assurance for any reason other than that provided for in

paragraphs 67 or 68 of this Assurance, Carrier shall send a written request for modification to the
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Attorney General of Tennessee on behalf of the Participating States. The Participating States
shall give such petition reasonable consideration and shall respond to Carrier within 30 days of
receiving, such request. At the conclusion of this 30 day period. Carrier reserves all rights to
pursue any legal or equitable remedies that may be available to it.
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